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see the many dollars of profit between ths price
of this clasa of livestock and the price of good
healthy cattle that %exas thrives so abundantly.

Dapartisat. of Resith 1 craing S0 rescly taco e
o 86
disgreceful conditions found owr Jaws in respect
to slaughtering of livestock so inadequate that
e are almost holpless in protecting the Health of
-our gople. Hith out & broader interpretation of
our Jaus dealing with the slaughtsr of diseased
divestock through Injunctions or otheruise based
on protecting the Health and Welfare of our ¢iti-

T genship, ve are almost helpless. :

WiE "rherefm. ve the Committee urgs and pray i .
" that you will carefully and:inmedintely consider. -

our request for &:liberal ruyling of some kind that

vill enable the Committee .to intervens in the vill-

ful practice of a’'few to ddstroy the Health of our

paople, ¥hich is notlilng shovt.of murder in g slov’

- my. T Y T
w7 ™we thepefore ask a ruling on the following
“Questionss - 7 IO S

_ “Could an injunction be sustdined againat: the
ovners of a group of ¢attle &sgembled in & given
territory sgainst the sale of said énimals for
slaughter for human conguwsption purposes, vhen -
positive proof -could be ecstablished that the cat-
tle are badly dlssased with cancer or other 4i- .
goases. or infeotlons that renfers the meat there-
from unfit for human consumption purposes. :

) “Iegalljrs -

“In {ntereat of protecting the. 'Eéaith'or ‘our. . .

people, could an Injunction be sustained ggeinst
the buyer or ovner of badly diseased, epd other-

vige unfit livesteck for human consumption f_z_'.pn_} ’

Cppt
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baeing transported within the State for the pur-
pose of slaughter for human consumption purposes,

“legallys -

"In interest of protecting the Hoalth of our
people could an Injunction be sustalined against
an individual, a Company, & corporation, dealing
exclusively in discased, crippled, or othervise

_unfit livestock for human consunption purposes,
vhere positive proof can be established that seid
individual, Company or Corporation with minor ex-
coptions deels only in livestock that are cancer-
ous, luwpy Jawed, erippled, or badly infected
with screw worms, or other dlseases thet cause
the animals to be weakened to such an extent thag
they may fall dovwn in tho killing chutes.

"lepallys -

"In an effort to protect the Health of our
cltirenship would a charpge of sabotage against an
individuzl, a cowmpany or o corporaticn be within
the scope of law, vhen positive proaf was estob-
lished that the individual, eccmpany or corporation
ves knowingly dealing in livestock unfif for human

- econsunptlon purposes? Or dealing in rcat or the
by products that apre dstrimental to thic lealth of
our pcople? :

"The Committece further wishes to ¢all your
Department to thesc other facts,

"Phrouzh errangeients with certain stock yards
the Comnifteco 1s furnished with rccords as to the
buyers of the &bove class of livestock, and we have
proof that some buyers move thino class of diseasod
livectocl to pasturss in large quanititics, which
takes thenm out of Jjurisdiction of tho stock yards,
and then resell thenm to buyers or alaughieress
vhere in thero 1s no inspection, or inadequate in-
gpecticn which is vorse tham no inspectica ia that
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1t fools the public, Otber buyers move large nume
bars by truck or by rail to loeationa that has no
inspection, or inspectors that permits such claess

of aninmals to be slaughtered for human consumption
purposes.

*Your attention is further called to the fact
that the people dealing in this class of livestock
are &s clever ag Al Capone was and by far a worse
enemy to the publig,

"as the Committee interprets the present laws
dealing with slaughtering of livestock for human
tonsunption, th&ét lnsanitary conditions 1is about
all the luv covera, so it is almost impossible to
stop the flow of dissased and unfit caitle into
the channels of trads for human consusption pur-
goses, without & broader interpretatiocn of our

aus.

Yihe Committee will be glad to furnish evi-
dence from lsading Veterinavies that hundreds of
heads of sueh cattlo are belng slaughtered nonthly
for humen consumpition purposes, and that the meat
therefrom is vnfit for humans to cat, The Com-
mittoe further has proof that much of this meat 1is
8013 in the form of ground meats, sausages, &nd
lunch meats thet 1s fed to school children end de-
fenze workers in preparing lunches.

"Phe Committeoe feels that lunch meats and

- pther processed meats should be from just as healthy

cattle as our prime roasts or beef steaks.

"In our arpeal to you for a personal considere
ation of this matter we czll your attentlon that
the Lezislature will not be 1la regular sesslon for
& year, end duringz that time the Health of our
people is in jeopardy, and will ccatinwvs to grow
vorse 1f the committec falls to f£ind relief through
the Cowrts, thercfore we urge and pray for assist~
ance in our efforts to safeguard the Health of our
people from & fev money sceking uascrupulous un-
worthy people that ere a disgrace to be c%assed o8
citizens of any country, including Jepen,
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House Resclution No, 232, providing for the appoint-
rent of & Committee to lnvestipate the sale of certaln meat,
i3 printed oh pages 2623-25 of the May 3, 1943, 1ssue of the
House Journal. %he report of the Committee 1s printed, on
pages 3061-63 of the May 11, 1943, tssue of the House Journal,

Undoubtedly the matters and facts disclosed beoth in
your lotter &and in the Committee's report, Jjustify further
legislative treatment strengthening the law. Such sales
should be declared a pudblic nulsance and injunctive rellef
gpecifically authorized,

As to your last or fourth quesiion, & careful search
of our State statutes on the subjeet é1d not disclose eny stat-
ute now in force applicable to the facts mentioned in your
letter, It 13 not within the province of this Departwent to

speculate upon the sufficiency of the preseunt Pederal stat-

utes.

Qur snswer to your flrst three questions depsnd up-
on whether the acts mentioncd therein constitutes a public
nulgance to prevent which the cquitable povers of o court of
competent Jurtisdiction may boe invoked to prohibit the contin-
uance of such acts. The prosent statutes of Texas do nob ex-
pressly authorize the issusnce of an injunction to prevent the
sale of dead snimals or the sale end slaughter of dlseascd
anirzals for humasn consumption. The stabutes, as hercinafter
shoun, do denounce these acis as criminal,

The goneral rule is thot equlty does not restrain
crimes; but a recegnieed excepbion to this gensral rule 18
that equliy may interpose t0 restraln acts amounting to crimes
if the facts shov grounds for equitable Jurisdicetion, asicde
from the eriminal feature of the Ac¢t complained of, and a need
for the interposition of equity. BNultances, 39 4m. Jur., 410,
§ 147; 412, § 148, . -

It should he borne in mind that the basic concep-
tion of & writ of injunctlion is that "1t is & protective and
proventative rather than a restorative wrii, ond should not
be used where the lav provides anple and efficlent mezans f{oz
the prevention and punishment of crime and the preservation
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of rights.” Son Antonilo v. Schutte, {C.A. 1922) 246 3. W,
413. Agaln in the same case the court salds

fInjunctions should be strictly confined to
the purpose of preventing irreparable injury when
the lsv 1s inadequate to attalin osuch object, 4.,
The writ of injunction in 1its beneficiont use 1s
an ageney of the court filled wlth blessings to
tho people, but in its lavish and 1ll-consllered
application it becomes 2 terrific abuse of low and
order, and & menasce to republican governueng.,"”

Rou the power to protect the healtl:s of the public
is laherent in every soverclgnty -- Xonzel v. City of Ban
Antonic, (1920 C.a.) 221 3., ¥W. 237, errcy reiuscd., Chiel
Justice Fisher of the Austin Court{ of Clvil Appcals in City
of Lleno v, Llano County, (1633) 23 8. w. {2d) 1008, speag-
iugdof'the use of an equitable remedy as a cumulative reoedy,
said;

".+s ¥hatever may have been, or is now, the

construction placed upon the comuon lay by scnc
courts, to the effect that public nulsances that
are solcly injurious to the genoral public can
only bs sbated at tho lnstcnce of tho soverelgn,
either by indictment or equliadble remedy invoked
by ita law offiters to that cad, must yleld to &
policy that has grova into & principle of law in
nost of the states of the Union, to the offect
that the stoate, in its soverelgn capacity, has
delegated 1ts authorlity in this respect to those
wanlcipal corporations that are acting as city
governments by autbority from the state. e

The Legislatiore has passed laws regulating the slaughter of
animals for food consumpbicn and the sale thereof,

Penal Code, Article 705, provides that no “personm,
firm or covporation, shall within thls State manufacture for
sale, have in his possession with the intent to aglil, offer
Or expoue Lor 504G Or Soil Or excionso ony arvicle of fool
or Gruz which is ocultcrated or misbranded witnin the meaning
of thils chapier.”
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Ponel Code, Article 707, states:

"For the purposes of this chapter an arti-
cle shall be deemed to be adulterated:

L]
see o

’

"{c) In tho case of food:

"
(X

“(6) 1f 1t consists in whole or in part of
a filthy, decomposed or putrid animsl oy vegst-
able substance, or any portion of &n animal or
vegebable unfit for food, vhether manufactured or
not, or if 1t is the product of & dlseased animal,
or one that has died otherwlse than by sleughicn.

"The term 'filthy' shall be deemad to apply
to food not securely protected fronm flies, dust,
dirt, ond as far es miy be necesaary by &)l rea-
sonable meany, from all forelign or injurious con-
taminations," -

The penalty for violating the pure food laws (P.C.,
Art. T17) is by fine of "not less than $25.00 nor more than
$200,00. It shall not be nceesoary for the indictment to al-
lepo o2 for ths Ot2ate to prove (nat the act or oaission wes
kncvircly done or onftted,” (Lmpnasis ows)

Nov the couri in which there has boen presented an
indictment or information for carrying on any trade, buai-
ness or occupation injurious to public health may “on the ap-
Pllcation of anyone interested," and after hesring and proef,
'restrain the defendant, in such penslty as way bo deemed
proper, from carrying on such trade, business or cccupaticng,
or may male such order respeeting the manner and place of
carrying on the sams a8 may be deemed cdvisable;™ and if de-
fendant be convieted, the restraint shall be nzde perpetuval.
CoCOPo, RI‘tS. 10"‘1090

Penal Code, Article 695, defines a nulsance ass
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"Whoever shall carry on any trade, business
or occupation injurious to the healdth of those
- who reside in tho vicinity, or suiier any suo=-
stance which has thal cifect to rerain on prem
1ses _in his posscssion, shall be fined not 1ess
than teh nor more than one hundred dollars. Each
day is a separate offense." (Tmphasis ours)

Other articles of the statutes, for instance, Arti~-
¢lo 466}, define nuisances; but these defimitions are not per-
tinent to the ratter under discussion. See article on Nui-
gances ia 23 Tex. Jur. 409,

- The ﬁeneral grounds for an injunction are enumerat-
ed in Article 4642, Sectlion 3 of that article is as follovs:
"3, Where the applicent shows himself en-
titled thereto undcr the principles of equity, and
the provisions of the statutes of this State re-

lating to the granting of injunctions,"”

ADd particular cases for injunciion are cnumerated in Arti-
cles 4564-4668, inclusive. Ariicle 4603 epecifics thats

"Phe prineciples, proctice and procedure gov-
- ernlng courts of cquily shall govern prooeedlngs
in injuncticns when the same cve not in conflict
vith the provisions of this tivle or other law,”

Unguestiona bly ths Leﬂislabure ey provide remedices
by injunction apainat coumon nuisances, and may suthorilze
abatenent of such nulsances by injunction, Ualker v. Btate,
(C.ad) 273 8. W, (26) T73L. 4And such injunctions ére Lot puni-
tive of c¢rime but are prevencive of public or private 1njury.
Injunctions, 24 Tex. Jur., 71, § %9, n. 20.

Harm v, Guan, (Ci4.) 113 S. W. 358, hold that the
right to abate nvioances 1s & wcll eatablished doctrine of
cqulsy courts, and 19 based on the maxinm that tho owner of
proporty nust so use At as not ¢o matcrially injure another.

A layful business rpay be conductoed so0 as Lo becoume a nuisange,
in which case the one injured thoereby ray eajoin the contlin-
uance of the business in such & wey. Block v, Fertista, (C.A.)
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- 165 3. W. 504, So it has been held that an injunction will

- be granted in bechalf of the state to abate & public nulsance

vhich 18 an injury to the property or civil rights of the pub-

1ic at large and which 1t is her duty, as agent of the pudblie,

- %o prevent, 3State v. Goodnicht, 7O Tex., 682, 11 S. W, 119;
City of Belton v. Central Hotel, 33 8, W, 207; State v. Pat-

terson, 57 8. He 473, ' i

The right to abate a nuisance does not necessarily
depend on the existence of provisions of the penal code de-
fining the oct sought to be enjoined as offense and prescrib-
ing fine or imprisonnent therefor. Hetrich v. State, (Civ.
App.) 87 8. W. (2d) 887. But where the sthitute doe? uot au-
thorize injunction to abate a public nulsance, the State nmuab
plead end prove that the business &s conducted was & nuisance
in fact, othervise she 18 not entitled %o &n injunction., All
Tozas Recing Ass'n, v, Stote, 82 3. W. (24) 151, at page 15%,
afitd,, 97 5. W, §2d) 60Y. In this case an injunction was
denied bocauge the State went on the theory that betting on
the results of dog races under pari mubtusl system was & nuil-
gance peor se and prchibited by the patbling statutes, The ap-
pellate courts held that tho gawbling statutes éid not eapply
and vwere therofore inapplicoble,

And the government mAy &bate & nuilsance, vhether
or not the ouners have been gullty of crime, MHurphy v. U.5.,
272 U. 8. 630, 47 8. €. R, 218, 71 L. Ed. 446,

Thus 1t has been held that health authorities may
maintain sults in equity $o0 enjoin or restrain acts which arve
8 menace to the health of the public, evea before actual in-
jury has been inflicted. Eecalth, %9 C.J.S5. 861, { 36, notes
37, 38; Health, 29 C. J., D, 208, n. 87; Luisances, 49 C. J.
759, n. 75; p. 602, n. u&. Hor is an injunction excluded
because of the penalty provisions 1n a statute, supra.

- In Cordueld v, Bustin, (Gslveston C.A. 1914), 168
3. W. 385, the court held that the Acts, 33rd Legislature,
c¢h. 47, punishing the pollution of any water course by the
diacharge of any sevage thersin, and providing that on con-
victiona the county court shzll issue an injunctinn enjoining
the perscn or corporation respoasible for the pollution from
8 further continuvance thereof, does not deprive the district
court of jurisdiction to prevent and suppress nuisances by
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injunction. The appellant contended that "the county court
alone had Jurisdiction” to issue an injunction. "We think
it clear," saild the court, "that the legislature in adopting
-the Act 4id not atitompt or intend to interfere wlth the ex-
ercise by the district court of 1it3 general equity jurisdic-
tion to prevent and suppress nuisances by means of the writ
of 1njunction. AL most the remedy by injunction conferred
by the Act upon the county courts, is only cumulative of the
remedy conferyred by law upon &nd resting in the district
courts. Certainly it cannot be held that the fict deprived
the dlatrict courts of Jurisdiction, Tho essignment and pro-
positions are wvithout merit and are overruled,”" The Cardwellw
Austin case has becn clted with approval in recent decisions
by the Supreme Court.

Goldsmith snd Powell, ct al., v. State, {Dallas
C.A, 1942) 155 S.7VW, (2d) 6555, v. e, denied, vas a sult by
the State to enjoin the defendants from polluting the waters
of the HNeches River because salt water from the defendants!?
wells entered into the river, and that the defendants threa-

tened further pollution of the public water course. ‘The court
saids .

. “The fect that the Lepinlature has provided
punlshaent, by fine and imvrlsoncent, for npollu-
tion ol water courses ... Goos not &ffect the pouex
of the State to sesl iniunctive romedy when the
provisions of law ore inadeavats Lo erffect the pur-
poses intended; nor ig & convicvion on & eriminal
charpe a8 prercquisite to the dssuonce of an injunce
tion ...; noxr is the diastrict court deprived of
Jurlasdiction %o enjoin & public nuisance, where
guch nulsance is an injury to the property or clv-
11 rirhts of the publlic at larre ... « Pollution
of 8 public water couvse i a public nuisance c..3
and vhile the wollutlon of vater courses in thisg
State 1o exnresygly condenmnhied by sbtatube, veh, be=
ine o public nuisance, the rirhts to abate such
nuisanco i3 lodeed in tho district courts, inde~
penacht Qb any scatute; and, wlere several persons
contribute to the creation of such nulsance, thsy
may be joined in & common action, an action in
equity for injunctiocn, against the defondsnts wiose
gaparate and individual acts resulted in the sane
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general consequence of wrong." (Emphasis ours)

In Ex Parte Hughes, (1939) 133 Tex. 505, 129 8. W,
{28) 270, our Suproum® court refused to enjoin the infractions
of our usury statutes because the nuisance though 4t affect-
ed the “rights of interest to some particular group, even
though that group may be of lapge proportions® (at page 277,
2nd column) did not affect the property or civil rights of
the public at large; in that the usury laws create only pri-
vate, not public, rights, Mr, Justice Critz, spesking for
the court, et page 274, saids

"Our courts of equity, as such, have no jur-
lsdlction to enteriaeln sults to enjoin the com~
rission of acts merely because such acts consgl-
tute crimes or psnal offenses under penal laws.
This 1g because couily is not concerned with the
enforceoment of penal or criminal statutes. VWhen
thse State, through iis proper officers, invokes
the jurisdiction of a court of equity to &hate a
nuisance, it must be showa either that the action
is dircetly authorized by sons constistutlcus) or
statutory lav, or thit such nuisaence is an injury
to the property ov eivil ripghty of the public at
large, -« that is, to the public generally. ..
(citing authoritics)."”

In Crovder v. Crahanm, (C.A.) 201 8, W. 1053, 1055,
the court sald:

"It is well settled that, in the absence of
some statute specifically zuthorlzing the sane,
an injunctlon will not lic to restrain the viola~
tion of a ponal statute, simply beeause the act
enjoined is denounced &g an offense, but that an
injunction will lie to resirain the aci, even thoush
1t 13 an offensec, 1f 1t cons{itutes & public nul-
gance under tho common law,” S

And the court nust be satisfied that the enticipated injury
is iminent ond certain to occur, Hulsacnees, 31 Tex. Jur.,
§ 33, page %46, n, 19. —
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| The State may sue to abate a public nuisance, pro-
vided the rights of the public at large are endangered of be-
ing injured. Thus in State v, Patterson, (1896) 14 Civ. App.
465, 37 8. W, 478, the court at page 479, said:

"ovo courts of equity have jurisdiction to
abate public nulsances 1s ... well established,
«es (0iting euthorities) But it does not neces-
sarily follow from the facts that a common gam-
ing house is a public nuisance, and that courts
of equity have Jurisdlction dy injunction to abate

- & nuisance, that such Jjurisdiction will be exer-
cised. A court of equity may have jurisdiction
of 8 alass of cases, bus ray not entertain it un-
Jdess the facts in the porticulor cage uncroin it
13 invoked reoaulre 1ts exercise, beifore such jur-
isdiction vill D& exercincd, 1%s5 necessity nuab
appedar Lfrom the facts and circumstances of the
particuler cdsc, Yhounn a court of eGuliy has the
poyer to interrere in all cases of nuicancey, yob
circumsiannes may ¢z2ist In one c2gc wileh do not
exist in epother to induco a court to invericore
or refuse ivs intcricrence by injuactlon. CGourits
wiil not inell cases latcriere by way of injunc-
tion te restreln the continuvance of an i1llegal
trade, the abatcmont of a nulsance, or the prose-
cutlon of a dangerous employment; btut i1ts povers
to do 30 in such cases belongs to the general powers
po3sessed by courts of equity to prevent irrepar-
able mischief and obviatce damages for which no
adequate remedy exists at lav. ... (citing au-
thorities) It is only uwhen property or civil
ripghts are involved, and an irrepavable injury to
8such rirhts is threatensd or is 2bout to be cchne
pitted, for which ho adcouvate rorady exiota ab
daw, that courts of coudity will interfeve by in-
Junction for thes purpoce of wrotacting such riphts,
The injury threatencd to asuch rights ray, if con-
‘mitted, constitute a crine, and subject 1ts per-
petrator to punishment under the criminal lav; yet,
a5 hig punishment would furnish him vhose property
or civil rights have been irreparably injured by

e Bl ity s g g M
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the acts constituting the offense no compensation
for such injury, courts of equity will interfere
to prevent such an injury, notwithstanding the
commission would constitute & eriminal offense,
not because 1t would bo a crims, but becsuse the
injury to such rights would be irrcparable. It
cannot be sald that such interference by a court
of equity is an invasion of the domain of the
criminal law, for no crime has been comnumitted
wvhere equity interposes its erm for the protec-
.Glon of property or civil righta. In extending
such protection, it may prevent o crime; but, as
no one has & right to eowmit crims, no one should
be heard to complain that he is restralined from
its commigsion, vhen suvch restraint hes boen ex-
ercised in the Jurlisdiction of & court for the
purpose of preventing hinm from irreparably injur-
ing anothoxr in his property or civil rights. But
courts of cquity never interfcre for the purpose
of acts constituting crinme boecauge they are crinm-
inal, for they have nothing to do with erinme as
auch. Thelir interposition 15 solely for the pro-
tection of proporty or civil richts; angd, the
only Gistinction beluecen o private ehd a public
nulgance being that the one is co Injury to such
rightes of an ipdividual and the other to the
rights of the public at large, 'the same princi-
ple must guide ths interlerence of the court in
both cascesz, and that principle is this: whether
the cxtent of ths demape and injury be such as the
lay %11l not afford en adequate end sufficlent
remady.! Attorney Genszral v. Sheffield Ges Con-
gumers! Co., 19 Eng. lavw & Eq. 644. Therefore,
when & stete, throurh her proper officer, oo kg
the JUPriisichion Of & COW'h OfF uuiby LO 2L.tc 8
public nuicance, she renb cuov that guch nuigance
is an injury to the propsrty or ¢ivil riconhts of
thngpubjnc 8% Jorrc, VAalsh 16 48 hoP GULY. 48 Ghe
Agcnt of Lha punliC, GO proveibe ees (leﬁﬁsia
ours)

In Hebbia v, New York, 291 U. 5. 502, 54% 8. Ct. 505,
507, 78 L, Ed, 940, &Y a.‘L. e 1469, Mr. Justice Roberts pert-
inently observeds
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“The Constitution does not secure to any one
liberty to conduct hls buslness in such fashion as
to tnfliet tnjury upon the publice at large, or upe
on any substantial group of the pecple.”

The late reverecd Chief Justice Nolson Phillips had the sanme

thought in mind when in §E§nn v. City of Dallas, (1921) 111
Tex. 350,.235 8. W. 513, 515, he said:

"The police power is founded in public nece
esslty, and only public necessity can Justify 1its
exerclse. The result of its operation {s natur-
ally, in most instances, the abridguent of pri-
vate rights. Private rights are never to be saew
rificed to a4 greater extent thak noecessary. Thore~
fore, the return for thelr sacrifice through the
exerclse of the police poucr should be the attaine
ment of some public object of sufficient necessity
and importance to justly varrant thoe exertion of

- the povier.

"phe public hezlth, the public safety, ond
ths public coniopt eyc propcrly objects of whis _
high juporisnce; and priviate L0005, UDACY roldnns
abie 1avs, musy yvield to thsir securliy.

"Since the right of the citizen to use his
property as he chooses so long as he harms nobody,
1s an inherent and constitutional right, the po~
lice pouer ¢annoi be invoked for the &brldgnment
of a particular use of prlvate property, unless
such ugse reasonably endanpers or threatens the pub-
1ic health, the public safety, the public coufort
or welfare. e..' {Pmphasis ours)

Cettle suffering from & dongerous, infectious, or
communicable disecass are public nuisances at counmon lavw. A
nuisance ot common law could not be legalized. People vs.

Andepson, (193%) 355 I1l. 289, 189 N. E. 338, at rape Su2.

In Corm, v. Xeonnedy, (1913) 240 Pa., 214, 87 Atl.
605, 47 L. R. &, (N.S,) 077, the Feunsylvania Supreme Court
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hold the pollution of & stream the title to the bed of vhich
is in the riparian owners to be &8 public nuisance, the Ponn-
sylvania legislature having rade it a& nisdemeanor punishable
by fine or imprisoument to pollute any of the wvaters in that
state, the court held that injunction lies against the pol-
lution of & stream in such & manner aa to conatitute & pub-
lic nulsance, gaying:

"..s+ Because sevege is the most efficient
medium for the dissemination of Infecting germo,
which do thelr deadly work in such an infinite
voeriety of insidious ways, not at all dependent
upon free tccess of the public to the atreanm which
the germs pollute, 1t cannot be said that the
riparian ouncrs alone have an interest in the
streanm,! Vhen this doleterlious subatance pollutes
any running stream the public health is endangered
thereby, The infcetion from which the riparian
cvner hiuself may psradventure eascape may nevere
theless in a hundroed ways, through his innocent
acts, spread throuch a8 coununity; for he no more
than any other lives to hingelf elone. e.e"

Where the properiy rlpghtys of nany citizens are iun~
volved, it ls proper for the pgovernment on thelr behalfl to
invole pouers of equity, end {he injuncitive process way be
involed when the health or very existence of the people is
nenaced by the deprivation of essentlal food or by scrvice
of such food in a conteminated sbate. £1so equity has the
inherent pover to restrain threftencd nuisances danpgerous to
the health of the whole connmunity, this belns an exception
to the principle that & court of cqulty has no Jurlsdiction
in pattors of erime. Stote v. Nevoark 1111ls Co., (Wew Jersey,
1935) 179 Atl, 116. In thal céco ths court (&t pape 121)
saiad:

"This principls should not be cxtended bo-
yond its sound constitutionzl besis. The power
hero exercisoé is inherent in courts of cguliy.
Equitable jurisdictica has alvays been crmerclsed
to restraoin threatened nulsances dangersuoes to
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the health of the whole community; its exercise
antedates our Constitution. 1In Hedden v. Eand,
supra, Jugtice Kolisch, quoting from State v. Uh~
rig, 14 Mo. App. 413, sets forth the grounds for
equitable interposition in cases of public nuil-
sances: '"(1) To restrain purprestures of publie
highways or navigations, #*#* (2} To restrain
threatensd nulsances dangerous to the health of
the whole community. #%%. (3) To restrain ultra
vircs acts of corporations injurious to public
right;" end that the exercige of equity Jjurisdic-
tion in these three classes of cases 1ls an excep-
tion to the rule *** that a court of cquity hes
no jurlsdiction in matters of cerime.! In Hutch-
inson v, Board of Health of City of Trenton, 3%
K. J. EQ. 559, thls court sustaincd a decrece
enjoining the discharge into a water course,
through & pipe, of filth and offensive matter
from & hotel, ...

"Moreover, the milk business ,.. is affect-
ed with a public interesty and it 13 the settled
rule in this state that equity may intervens to
restrain a course of conduet, in respect of a
business of this character, vhich tends to affect
the public¢ interest injuriously. ... {citing su-
thoritics) Where the property rights of many
citizens arc involved, it 1s proper for the gov-
ernnent upon thelr behalf to involke the povers
of eqguity. Pomeroy's Equitable Renedies,ff 480.

A Ffortiori, the injunctive pover may be involed
when the health or very existence o1 the rneonle

is nmenaced by the deprivation ol an esszntial food
COio0ibY, OF L6B BErvice in 0 Contamibibes States "
{Empbhasis ours)

All those who act together for the ultimate purpose
of selling dlaeosed reat to the puvlic for huran consunpiion
may be cnjoined as such a business is, in our opinion, a pub-
lic nuisance,

The sale of cattle such as you describe for slaughte
er to be sold as food for humsn consuiption certainly consti-
tutes o menace to the health of the citizens, Such & business
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is, in owr opinion, a public nuisance, and, as you state, un-
less enjoined from being sold for humen consumption would
cause an epidenic of disease.

The State Board of Health and the State Health Of«-
ficer have general supervision and control of all matters

' 1pertain1nﬁuto the health of the ciltizens of this State. BSee

Articles 44184, 4420, k421, h4uk6,

- . While as far a&as reported cases in Texas are con-
cerned, vellef of the character contemplated has not been
granted or deniecd upon the cxact facts disclosed by your lete
ter, it does not follow by any meens that the above cited
procedents or authorities are not applicadble or controlling.
Precedents 1llustrate priuciples, They serve t0 demonstrote
houw and vhen they have besn epplied, The true precodent, how-
ever, is the correcet principle applicable to the facts of &
particular case., Courts should be "swift and fearless” to
protect the health of the ecitizens,

To limit the State solely te the prosecution of
those whoe violate the public hezlth laws of Toxas means that
the State would be compzlled to well untéil the health mcusce,
discomfort, i1ll-hcaltlt and perheps death, is actuzlly present.
To be of real value healih authorities must have authority to
take, @d the courts should aid in talting of, such eciion as
is necessary to provent a health menace vhich 1s reasonsbly

‘likely to occur under the facts end circumstances applicable

thereto.

Trugting the foregoing fully answers your iaquiries,

Very truly yours
A,{Taﬂ)m GEIERAL OFjTEXAS

By
David Wuntch
Assistant




